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that, no such bond shall be terminated 
while a voyage is in progress. 

[49 FR 36313, Sept. 14, 1984, as amended at 55 
FR 1824, Jan. 19, 1990; 78 FR 13278, Feb. 27, 
2013] 

§ 540.7 Evidence of financial responsi-
bility. 

Where satisfactory proof of financial 
responsibility has been established: 

(a) A Certificate (Performance) cov-
ering specified vessels shall be issued 
evidencing the Commission’s finding of 
adequate financial responsibility to in-
demnify passengers for nonperform-
ance of water transportation. 

(b) The period covered by the Certifi-
cate (Performance) shall be five (5) 
years, unless another termination date 
has been specified thereon. 

[78 FR 13278, Feb. 27, 2013] 

§ 540.8 Denial, revocation, suspension, 
or modification. 

(a) Prior to the denial, revocation, 
suspension, or modification of a Cer-
tificate (Performance), the Commission 
shall notify the applicant of its inten-
tion to deny, revoke, suspend, or mod-
ify and shall include with the notice 
the reason(s) for such action. If the ap-
plicant, within 20 days after the receipt 
of such notice, requests a hearing to 
show that the evidence of financial re-
sponsibility filed with the Commission 
does meet the rules of this subpart, 
such hearing shall be granted by the 
Commission. Regardless of a hearing, a 
Certificate (Performance) shall become 
null and void upon cancellation or ter-
mination of the surety bond, evidence 
of insurance, guaranty, or escrow ac-
count. 

(b) A Certificate (Performance) may 
be denied, revoked, suspended, or modi-
fied for any of the following reasons: 

(1) Making any willfully false state-
ment to the Commission in connection 
with an application for a Certificate 
(Performance); 

(2) Circumstances whereby the party 
does not qualify as financially respon-
sible in accordance with the require-
ments of the Commission; 

(3) Failure to comply with or respond 
to lawful inquiries, requests for infor-
mation, rules, regulations, or orders of 
the Commission pursuant to the rules 
of this subpart. 

(c) If the applicant, within 20 days 
after notice of the proposed denial, rev-
ocation, suspension, or modification 
under paragraph (b) of this section, re-
quests a hearing to show that such de-
nial, revocation, suspension, or modi-
fication should not take place, such 
hearing shall be granted by the Com-
mission. 

[49 FR 36313, Sept. 14, 1984, as amended at 78 
FR 13278, Feb. 27, 2013] 

§ 540.9 Miscellaneous. 

(a) If any evidence filed with the ap-
plication does not comply with the re-
quirements of this subpart, or for any 
reason fails to provide adequate or sat-
isfactory protection to the public, the 
Commission will notify the applicant 
stating the deficiencies thereof. 

(b) Any financial evidence submitted 
to the Commission under the rules of 
this subpart shall be written in the full 
and correct name of the person to 
whom the Certificate (Performance) is 
to be issued, and in case of a partner-
ship, all partners shall be named. 

(c) The Commission’s bond (Form 
FMC–132A), guaranty (Form FMC– 
133A), and application (Form FMC–131) 
forms may be obtained from the Com-
mission’s Web site at http:// 
www.fmc.gov or from the Bureau of Cer-
tification and Licensing at its office in 
Washington, DC 20573. 

(d) Any securities or assets accepted 
by the Commission (from applicants, 
insurers, guarantors, escrow agents, or 
others) under the rules of this subpart 
must be physically located in the 
United States. 

(e) Each applicant, insurer, escrow 
agent and guarantor shall furnish a 
written designation of a person in the 
United States as legal agent for service 
of process for the purposes of the rules 
of this subpart. Such designation must 
be acknowledged, in writing, by the 
designee and filed with the Commis-
sion. In any instance in which the des-
ignated agent cannot be served because 
of death, disability, or unavailability, 
the Secretary, Federal Maritime Com-
mission, will be deemed to be the agent 
for service of process. A party serving 
the Secretary in accordance with the 
above provision must also serve the 
certificant, insurer, escrow agent, or 
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guarantor, as the case may be, by cer-
tified mail or courier service at the 
last known address of them on file with 
the Commission. 

(f) [Reserved] 
(g) Financial data filed in connection 

with the rules of this subpart shall be 
confidential except in instances where 
information becomes relevant in con-
nection with hearings which may be re-
quested by applicant pursuant to § 540.8 
(a) or (b). 

(h) Every person who has been issued 
a Certificate (Performance) must sub-
mit to the Commission a semi-annual 
statement of any changes with respect 
to the information contained in the ap-
plication or documents submitted in 
support thereof or a statement that no 
changes have occurred. Negative state-
ments are required to indicate no 
change. These statements must cover 
the 6-month period of January through 
June and July through December, and 
include a statement of the highest un-
earned passenger vessel revenue ac-
crued for each month in the 6-month 
reporting period. Such statements will 
be due within 30 days after the close of 
every such 6-month period. The reports 
required by this paragraph shall be 
submitted to the Bureau of Certifi-
cation and Licensing at its office in 
Washington, DC 20573 by certified mail, 
courier service, or electronic submis-
sion. 

(i) [Reserved] 
(j) The amount of: the insurance as 

specified in § 540.5(a), the escrow ac-
count as specified in § 540.5(b), the guar-
anty as specified in § 540.5(c), or the 
surety bond as specified in § 540.6 shall 
not be required to exceed $15 million 
for one year after April 2, 2013. Twelve 
(12) months after April 2, 2013, the 
amount shall not exceed $22 million, 
and twenty four (24) months after April 
2, 2013, the amount shall not exceed $30 
million. Every two years, on the anni-
versary after the cap on required finan-
cial responsibility reaches $30 million, 
the cap shall automatically adjust to 
the nearest $1 million based on changes 
as reflected in the U.S. Bureau of 
Labor Statistics’ Consumer Price 
Index. The Bureau of Certification and 
Licensing will determine the amount 
of each adjustment and transmit that 
information to the Secretary of the 

Federal Maritime Commission for pub-
lication on the Commission’s Web site 
(www.fmc.gov) and in the FEDERAL REG-
ISTER with an effective date that is no 
less than sixty (60) days after FEDERAL 
REGISTER publication. 

(k) Every person in whose name a 
Certificate (Performance) has been 
issued shall be deemed to be respon-
sible for any unearned passage money 
or deposits held by its agents or any 
other person authorized by the 
certificant to sell the certificant’s 
tickets. Certificants shall promptly no-
tify the Commission of any arrange-
ments, including charters and subchar-
ters, made by it or its agent with any 
person pursuant to which the 
certificant does not assume responsi-
bility for all passenger fares and depos-
its collected by such person or organi-
zation and held by such person or orga-
nization as deposits or payment for 
services to be performed by the 
certificant. If responsibility is not as-
sumed by the certificant, the 
certificant also must inform such per-
son or organization of the certification 
requirements of Public Law 89–777 and 
not permit use of its vessel, name or 
tickets in any manner unless and until 
such person or organization has ob-
tained the requisite Certificate (Per-
formance) from the Commission. Fail-
ure to follow the procedures in this 
paragraph means the certificant shall 
retain full financial responsibility for 
indemnification of passengers for non-
performance of the transportation. 

(l) Requests to substitute alternative fi-
nancial responsibility. (1) A certificant 
whose unearned passenger revenue at 
no time for the two immediately prior 
fiscal years has exceeded 150% of the 
required cap may submit a request to 
the Director, Bureau of Certification 
and Licensing, to substitute alter-
native forms of financial protection to 
evidence the financial responsibility as 
otherwise provided in this part. 

(2) The Commission will consider 
such requests on a case-by-case basis. 

(3) The request must include copies of 
the requesting PVO’s most recently 
available annual and quarterly finan-
cial and income statements. Other doc-
uments and information in support of 
its request may also be submitted. 
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(4) For requests based upon the al-
ready existing protections available to 
credit card purchases of passenger ves-
sel transportation, the requesting PVO 
must supply the following information 
for the most recent twelve months pre-
ceding the request: Total deposits and 
payments received for passenger vessel 
transportation; Credit card receipt to-
tals; Copy of the PVO’s policy(ies) gov-
erning payments by passengers (i.e., 
deposits and the number of days prior 
to sailing the passenger must make 
final payment). 

(5) In determining whether and to 
what level to reduce the required 
amount, the Commission may consider 
the extent to which other statutory re-
quirements provide relevant protec-
tions, the certificant’s financial data, 
and other specific facts and cir-
cumstances. 

(6) For PVOs with payment policies 
that provide for final payment for the 
passenger vessel transportation no 
later than 60 days before the vessel’s 
sailing date, requests based upon credit 
card receipts may be granted by the 
Commission permitting a reduction in 
the financial responsibility otherwise 
required under this Part. The amount 
of such a reduction will be established 
by determining the proportion that the 
PVO’s total credit card receipts bears 
to its total receipts and applying one 
half of that percentage to the PVO’s 
highest two-year UPR. 

(7) The Bureau of Certification and 
Licensing may request additional in-
formation as may assist it in consid-
ering the request. 

(8) Where a request is granted, the al-
ternative financial responsibility shall 
remain in effect until the PVO’s Cer-
tificate (Performance) expires under 
§ 540.7(b) or until the Director, Bureau 
of Certification and Licensing deter-
mines otherwise based upon changing 
information pursuant to this paragraph 
or paragraph (l)(5) of this section. Addi-
tional information may be requested at 
any time by the Commission or BCL 
from a PVO whose request under this 
section has been granted. 

[49 FR 36313, Sept. 14, 1984, as amended at 55 
FR 34568, Aug. 23, 1990; 78 FR 13278, Feb. 27, 
2013] 

FORM FMC–132A TO SUBPART A OF PART 
540 

FORM FMC–132A 

FEDERAL MARITIME COMMISSION 

Passenger Vessel Surety Bond (Performance) 

Surety Co. Bond No. llllllllllll

FMC Certificate No. llllllllllll

Know all men by these presents, that we 
llllllllll (Name of applicant), of 
llllllll (City), llllllll (State 
and country), as Principal (hereinafter called 
Principal), and llllllll (Name of sur-
ety), a company created and existing under 
the laws of llllll (State and country) 
and authorized to do business in the United 
States as Surety (hereinafter called Surety) 
are held and firmly bound unto the United 
States of America in the penal sum of 
llllllll, for which payment, well and 
truly to be made, we bind ourselves and our 
heirs, executors, administrators, successors, 
and assigns, jointly and severally, firmly by 
these presents. Whereas the Principal in-
tends to become a holder of a Certificate 
(Performance) pursuant to the provisions of 
subpart A of part 540 of title 46, Code of Fed-
eral Regulations and has elected to file with 
the Federal Maritime Commission such a 
bond to insure financial responsibility and 
the supplying transportation and other serv-
ices subject to subpart A of part 540 of title 
46, Code of Federal Regulations, in accord-
ance with the ticket contract between the 
Principal and the passenger, and 

Whereas this bond is written to assure 
compliance by the Principal as an authorized 
holder of a Certificate (Performance) pursu-
ant to subpart A of part 540 of title 46, Code 
of Federal Regulations, and shall inure to 
the benefit of any and all passengers to 
whom the Principal may be held legally lia-
ble for any of the damages herein described. 
Now, therefore, the condition of this obliga-
tion is such that if the Principal shall pay or 
cause to be paid to passengers any sum or 
sums for which the Principal may be held le-
gally liable by reason of the Principal’s fail-
ure faithfully to provide such transportation 
and other accommodations and services in 
accordance with the ticket contract made by 
the Principal and the passenger while this 
bond is in effect for the supplying of trans-
portation and other services pursuant to and 
in accordance with the provisions of subpart 
A of part 540 of title 46, Code of Federal Reg-
ulations, then this obligation shall be void, 
otherwise, to remain in full force and effect. 

The liability of the Surety with respect to 
any passenger shall not exceed the passage 
price paid by or on behalf of such passenger. 
The liability of the Surety shall not be dis-
charged by any payment or succession of 
payments hereunder, unless and until such 
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